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THE MINNZSOTA TRANSFER RAIIVAY COWPANY

CONDITIONAL SALZ AGREENENT NO. 1

CONDITIONAL SALE AGREAENT dated as of liay 1, 1970, between the
corporation named in Item 1 of Schedule A hereto (hereinafter called the
Vendor or Builder, as more particularly set forth in Article 26 hereof),
and THE MINNESOTA TRANSFER RAILWAY COIPANY, a Iliinnesota corporation (here—
inafter called the Railroad),

VHERLAS the Builder has agreed to construct, sell and deliver to the
Railroad, and the Railroad has agreed to purchase, the railroad equipment
described in Schedule B hereto (hereinafter called the Equipment)s

NOW, THEREFORE, in consideration of the mutual promises, covenants
and agreements hereinafter set forth, the parties hereto do hereby agree
as follows:

Article 1. INCORFORATION OF MODEL PROVISIONS, Whenever this Agree-
ment incorporates herein by reference, in whole or in part or as hereby
amended, any provision of the document entitled "iodel Conditional Sale
Provisions" annexed to this Agreement as Part I, Annex A, hereto (here-
inafter called the liodel CSA Provisions), such provision of the lodel CSA
Provisions shall be deemed to be a part of this instrument as fully to all
intents and purposes as though such provision had been set forth in full
in this instrument,

Article 2., CONSTRUCTION AND SALE, Article 2 of the liodel CSA
Provisions is amended by inserting the word "reasonably" after the word

"Railroads" in the fifth line from the end of said Articles Article 2
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of the Model CSA Provisions, as so amended, is herein incorporated
as Article 2 hereof.

Article 3. INSPOCTION AND DELIVERY. Article 3 of the lodel CSA
Provisions is amended by deleting the last paragraph thereof and sub~
stituting in Ueu thereof the following language:

"On delivery of each such unit hereunder to the carrier

F.04Bs licCook, Illinois, the Railroad will assume with respect

thereto the responsibility and risk of loss."

Article 3 of the libdel CSA Provisions, as so amended, is herein incorp-
orated as Article 3 hereof.

Article i, PURCHASE PRICE AND PAMIENT, The base price per unit
of the Equipment, exclusive of interest and freight charges, 1s set forth
in Schedule B hereto (which price is hereinafter called the base price).
The base price shall be subject to increase or decrease as may be agreed
to by the Builder and the Railroad. The term "Purchase Price" as used
herein shall mean the base price as so increased or decreased as set
forth in the invoice or invoices therefor delivered to the Railroad by
the Bullder.

The Equipment shall be settled for on the Closing Date as hereinafter
provided as specified in Ttem 2 of Schedule A hereto,

The Railroad hereby acknowledges itself to be indebted to the Builder
in the amount of, and hereby promises to pay in cash to the Builder at
the office of the Builder, or at such other place as the Builder may

designate, the Purchase Price of the Equipment, as follows:
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(a) On the Closing Date, the amount by which (x) the Purchase Price

of the Equipment exceeds (y) the sum of $315,000.

(b) The sum of $315,000, the unpaid balance, together with interest

at the rate of nine per centum (9%) per annum from Hay 1,

1970, on the balances thereof from time to time remaining unpaid,
in equal monthly installments, which shall include principal

and interest, commencing on June 1, 1970, and on the first day
of each and every month thereafter and ending liay 1, 1980,

If this Agreement shall have been assigned by the Builder, the
obligation of the Railroad under the preceding paragraph of this Article L,
subparagraph (a), shll be an unsecured cbligation and the Builder shall
not have any lien on, or claim against, the Equipment or any part thereof
in respect of such obligation.

Interest and fees payable under this Agreement shall be determined
on the basis of a 360-~day year of twelve 30-day months and shall mean
simple interest as distinguished from compound intereste

A1l payments provided for in this Agreement shall be made by the
Railroad in such coin or currency of the United States of America as
at the time of payment shall be legal tender for the payment of public
and private debtse

The Railroad shall have the privilege of prepaying, without penalty,
any installment of its indebtedness hereunder, including the total amount
of any balance unpaid, prior to the date it becomes dus.

Article 5, TAXES, Article 5 of the lbdel CSA Provisions is herein

incorporated as Article § hereof.




Article 6. TITLE TO THE EQUIFPEENT, Article 6 of the lbdel CSA

Provisions is herein incorporated as Article 6 hereof.

Article 7. IARKING OF EQUIPMENT, Article 7 of the Model CSA
Provisions is amended by adding a new paragraph at the end thereof
reading as follows:

"Ixcept as above provided, the Railroad will not allow the
nane of any person, association or corporation to be placed on

the Equipment as a designation that might be interpreted as a

claim of ownership; provided, however, that the Railroad may

cause the Equipment to be lettered 'The IZinnesota Transfer

Railway Company!, 'Minnesota Transfer Railway! or 'M. T. Ry.!

or in some other appropriate manner for convenience of ident-

ification of the interest of the Railroad therein."

Article 7 of the lbdel CSA Provisions, as so amended, is herein incorp-
orated as Article 7 hercof,

Article 8, IOST, DESTROYED OR DAUAGED EQUIPMENT, If any of the
Equipment shall be damaged beyond repair or lost or destroyed from any
cause whatsoever, the Railroad shall promptly replace such unit with
another unit of similar type and equal value and of substantially as good
material and construction, or pay the Builder an amount equal to the full
unpaid balance of the purchase price of such unit so damaged, lost or
destroyed (any payment already received by the Builder from another
railroad company, or other third party, as compensation for such damage,
loss or destruction to be first credited toward payment of such balance)

and such amount, with suitable allowance for interest, will be credited




by the Builder toward payment of the installment payment or payments to

be made by the Railroad hereunder., Within twenty (20) days after
receiving advice of damage to or loss or destruction of the Equipment,
the Railroad will give the Builder written notice thereof with full
particulars of the extent of the damage, loss or destruction incurrede
Any failure on the part of the Railroad to repair or replace any such
unit with reasonable promptness or to pay for such unit which may be so
lost or destroyed shall entitle the Builder to declare a default herew
under and take such action as is authorized to be taken by the Builder
in case of a default by the Railroad in making payment for said Equipment
&8s herein provided.

Article 9, NAINTENANCE AND REPAIR, The Railroad will at all times
maintain the Equipment in good order and repair at its own expense.

Article 10, BUILDER'S WARRANTY OF MATERTAL AND WORKIANSHIP, The
agreement of the parties relating to the Builder!s warranty of material
and workmanship is set forth in Item 5 of Schedule A hereto.

Article 11, COMPLIANCE WITH LAWS AND RULES, Article 11 of the
llbdel CSA Provisions is herein incorporated as Article 11 hereof,

Article 12, REFORTS AND INSPECTIONS, Article 12 of the llodel CSA
Provisions is herein incorporated as Article 12 hereof,

Article 13. FPOSSESSION AND USE, Article 13 of the Model CSA
Provisions is herein incorporated as Article 13 hereof.

Article 14, PROHIBITION AGAINST LIENS. Article 1L of the Model

CSA Provisions is herein incorporated as Article 1l hereof.



Article 15, RAILROAD'S INDEMNITIES, Article 15 of the Model CSA

Provisions is amended by adding, after the word "Vendor" in the second
line thereof, the words "or its Assignee or Assignees", Article 15 of
the Model CSA Provisions, as so amended, is herein incorporated as
Article 15 hereof,

Article 16, FPATENT INDEIINITIES, Article 16 of the Model CSA
Provisions is herein incorporated as Article 16 hereof,.

Article 17. ASSIGNIENTS, Article 17 of the lbdel CSA Provisions
is herein incorporated as Article 17 hereof,

Article 18, DEFAULTS, Article 18 of the lodel CSA Provisions
is herein incorporated as Article 18 hereof,

Article 19, REMEDIES, Article 19 of the liodel CSA Provisions is
herein incorporated as Article 19 hereof,

ticle 20, APPLICABLE STATE LAWS, Article 20 of the Ifodel CSA
Provisions is herein incorporated as Article 20 hereof,

ticle 21. RECORDING, Article 21 of the lbdel CSA Provisions
is herein incorporated as Article 21 hereof,

Article 22, PAYMENT OF EXPENSES, Article 22 of the lModel CSA
Provisions is herein incorporated as Article 22 hereof,

Article 23, NOTICE, Any notice to the Railroad shall be deemed
to be properly served if delivered or mailed to the Railroad at 21l East
lith St., Ste Paul, Hinnesota 55101, or at such other address as may have
been furnished in writing to the Builder by the Railroad. Any notice
hereunder to the Builder shall be deemed to be properly served if delivered

or mailed to the Builder at the address specified in Item 1 of Schedule A
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hereto, or at such other address as may have been furnished in writing to
the Railroad by the Builder. Any notice hereunder to any assignee of the
Builder or of the Railroad shall be deemed o be properly served if
delivered or mailed to such assignee at such address as may have been
furnished in writing to the Builder or to the Railroad, as the case may
be, by such assignee,

Article 24, ARTICIE HEADINGS; EFFECT AND MDDIFICATION OF AGREEIENT.
Article 2L of the liodel CSA Provisions is herein incorporated as Article
2ly hereof.

Article 25, LAW QOVERNING, This Agreement shall be construed in
accordance with the laws of the State of lMinnesotaj provided, however,
that the parties shall be entitled to all rights conferred by Section 20c¢
of the Interstate Commerce Act and by the recordation provisions of any
other act pursuant to which this Agreement is recordedes The Railroad
hereby represents and warrants that its chief place of business is
located in the State of lfinnesotae

Article 26, DEFINITIONS, Article 26 of the Model CSA Provisions °
is herein incorporated as Article 26 hereof,

Article 27. EXECUTION, Although this Agreement is dated as of
May 1, 1970, for convenience, the actual date or dates of execution
hereof by the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed,

IN WITNESS WHEREOF, the parties hereto have caused this instrument
to be executed in their respective corporate names by their respective

officers thereunto duly authorized, and their respective corporate seals




to be hereunto affixed and duly attested, all as of the date first above

written.

GENERAL MOTORS CORFORATION
(ELECTRO-IOTIVE DIVISION)

(CORPORATE SEAL)
( P z/ > <

. Be Brownell
Vlce President

ATTEST

Assistant Secretary

THE MINNESOTA TRANSFSR RAILVAY
COMPANY

(CORFORATE SEAL)

Vice FPresident & General lManager
ATTEST:

W C A

He H. Stratmoen
Secretary~Comptroller
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STATE OF ILLINOIS)
¢ 88
v COUNTY OF COOK )

On this 2:_7__ day of 736/&‘{, 1970, before me personally appea;'ed
B. B. BROVNELL, to me personally known, who, being by me duly sworn, says
that he is a Vice President of GENERAL IMDTORS CORFORATION (ELECTRO-MDTIVE
DIVISION);, that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation and that said instrument was signed
and sealed on behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the foregoing instru-

ment was the free act and deed of said corporation.

(NOTARIAL SEAL) (;231&64/<WA2%?(A4;m

rag

Wy Commizeiar Pl omig

vas 13, 190k
STATE OF MINNESOTA)

! S8
COUNTY QF RAMSEY )

On this K6 day of Zﬁz s 1970, before me personally appeared
W+ Fo BANNON, to me personally known, who, being by me duly sworn, says
that he is the Vice President & General Manapger of THE MINNESOTA TRANSFER
RAIDVAY COIPANY, that one of the seals affixed to the foregoing instrument
is the corporate seal of said corporation and that said instrument was
signed and sealed on behalf of said corporation by authority of its Board
of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation,

(NOTARIAL SEAL) Cjaéakya~)c/€3:2:ii«L4/l-\

Alice Ho Thorson ’
Notary Public, Ramsey Cos., Minn,
My commission expires 9/27/7he
AliCE




ITtem 1:

Ttem 23

Ttem 3:

Ttem L

Ttem 5

SCHEDULE A

GENERAL MDTORS CORFPORATION (ELFCTRO-IDTIVE DIVISION)

General Motors Corporation (Electro-libtive Division)
IaCrange, Illinois &0525,.

The Closing Date shall be a date not more than ten business
days following delivery of the Equipment by the Duilder and
execution and delivery by the Railroad of the Certificates
of Acceptance in respect thereof. Said Closing to be held
at a time and place to be mutually determined by agreement
of the parties upon notice duly given, The term "business
days" means calendar days, excluding Saturdays, Sundays
and holidHYS.

This number is used solely for the purpose of conforming
the various Items of this Schedule A to the respective
Articles of the Ibdel CSA Provisions having reference
heretoe

This number is used solely for the purpose of conforming
the various ITtems of this Schedule A to the respective
Articles of the Ibdel CSA Provisions having reference
hereto,

BUILDER!S WARRANTY OF IMATERIALS AND VORKMANSHIP, The
Builder warrants to the original user that the Equipment
is of the kind and quality described in the specification
referred to in Schedule B and is suitable for the ordinary
purposes for which such equipment is used.

Builder further warrants the Equipment to be free from
defects in material and workmanship which may develop under
normal use and service within two years from the date of
delivery or before the Equipment has been operated 250,000
miles, whichever event shall first occur. Builder agrees
to correct such defects, which examination shall disclose
to Builder's satisfaction to be defective, by repair or
replacement F«0.Be factory and such correction shall con-
stitute fulfillment of Builder's obligation with respect
to such defect under this warranty.

Builder warrants specialties not of its own specification
or design to the same extent that the Suppliers of such
specialties warrant such items to Builder.

This warranty is expressly in lieu of all other warranties,
expressed or implied including any implied warranty of
merchantability, and of all other obligations or liabilities
on the part of Builder, except for its obligations under
Articles 2, 3, I} and 16 of the Apreement.




SCHEDULE B

GENERAL MDTORS CORFORATION (EIECTRO.MOTIVE DIVISION)

Type s

Specifications:

Quantity:

Railroad!s Road Nos,

Unit Base Price:

Total Base Price:

Delivery:

1500 HP, lbdel SW1500, Diesel~Electric
Switching Iocomotive, as described in’
Builder's Iocomotive Proposal Noe 57lL,
consisting of 2 pages, copy hereto attached
marked "Page 1 of Schedule B" and "Page 2

of Schedule B" and by reference incorporated
hereine.

(AAR Zquipment Noe Switching Class B~B)

Builder's Specification No. 8036, dated
May 15, 1967, as supplemented by Builder?!s
Order No, L58L, dated December 3, 1969,

Two (2).
305 and 306,

$158,218 F,0.Be Builder!s Plant,
McCooky I1llinoise.

$316,36 F.0+Be Builder's Plant,
MeCook, Tllinoise

May, 1970, at St. Paul, Minnesota

-1l




‘

ELECTRO-MOTIVE DIVISION ;

‘GENERAL MOTORS CORPORATION - n8A |

La Grange, lilinois 60525 (312) 485-7000 — ‘
f

LOCOMOTIVE PROPOSAL NDO. 574

T his proposal, inclusive of the conditions stated on the reverse side hereof, when
accepted in writing constitutes an agreement to purchase the following equipment:

Two (2) 1500 HP Model SW1500 locomotives in accordance with Electro-
Motive Division Specification No. 8036, dated May 15, 1967.

Base price per locOmOtive...scevesecesssscnsscescesoss 152,500

Locomotive Modifications:

Multiple unit CONCTOl...eeieeccacnccanananaas S 2,437

Nathan M3R4 horn with modulating horn valve.. 123
Safety (deadman) control.c..eeseeecccsacasass 664
PM-380 sand trap shutoff valveS...eieceoessea 103
Salem 580H automatic drain valve on #1 main
TESEYVOL i iseeueseasesossoecsescascsannnssns 50
1100 gallon fuel tanl(.l..O.‘.O‘."'.h....."‘ 700
Prime BW116 collapsible storm window on
engineer's side Of CabDeceaccocseccscedaccane 390
2" Farr carbody air filterS..vecsceeccocccnce 328
Va.“O"‘ ”Da e"L_-t"‘ C'lO’DQ* 1:—;2‘11—0..--.-0.-. s o e 223
Provision for radio antenna, communication
unit & application of radio circuit breaker 300
Drilled main reservoirS..iiceisieeccscaccascacs NC
Salem air gauge test fittings = (4)eeeenceens 44
Low water and high engine crankcase protection 246
Spark arrester manifoldS...eoeececescesesccess 110 5,718
Total Price per SW1500 Locomotive, F.0.B. EMD
Plant, I/ICCOOIC, IllinOiS...E.'.’......'....'.'.‘ $158’218
Shipment from factory preposed for May, 1970
R - _ (Proposed delivery is subject to prior order)
Accepted this date /ﬂ"’?‘" /(" IQ.é':f_ Signed this date NOVember 24 ;4 69
FOT TH.F I\HNI\IESO['A TR.ANSFL { RAIL‘QAY CO GENERAL MOTORS CORPORATION
" /f, R ELECTRO-MOTIVE DIVISION
e /(/: i m'::»_“; il //‘”f‘ L La Grange, lllinois
*J?E’W6 / “AMQ'YXMW&Q Pl il By R N e G L
@ W. A. Thomas
o _ ____ Regional Manager
Title Title
EMD 1006E ' ‘ PAGE 1 OF __Schedule B
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TERMS AND CONDITIONS

PERIOD OF OF.cR
This oﬁer will remain open for a period of 50 days
from the date of the proposal.

PRICE ADJUSTMENTS

The price for the equipment herein described is subject

to the following:

(a) Upon acceptance of this proposal by the Buver
within 60 davs from its date. the price set forth
herein for the basic equipment and standard
modifications shall remain firm for shipments de-
livered within 210 days from the date of this
proposal.

(b) Price of basic equipment and standard modifica-
tions delivered more than 210 davs from the date
of this proposal may be adisted to the price cur-
rentlv i erfect on the date of shipment. itmited
however. to a maximum cumulative escaiation of
5%¢ per vear from the date ot thns proposal.

(c¢) Prices of specialties and modifications not in-
cluded in the basic specinications of the equipment

and not of Seiler's desien and manuiacrure are - ¢

subjecr to adjustinent by the Sefler at anv ume
prior to the dehvery of the equipment.

Seller shall in no event be responsible for. and no pro-
tection against escalation is afforded tor. default or
delay in deliverv occasioned bv anv cause bevond its
control such as outlined m the “Delavs™ clause. - -+ - -
Conversely. 1f delivery delavs result through {ault-of
Seller the prices determined as set forth above. and as
though no delay in delivery had occurred, wiil prevail.

CERTIFICATE OF ACCEPTANCE L
Upon delivery of the equipment to the F.O.B. or ac-
ceptance point called for heremn, Buver will {urnish
Seller a certificate, in guadruplicate.. executed by .its.
authorized agent, stating that such equipment has b en
delivered and is accepted without reservation ‘on i

behalf.

PAYMENT OF PURCHASE PRICE
Upon execution of the Certificate of Acceptance and
receipt of Seller’s invoice, Buver wiil pay the {ull pur-
chase price of the equipment. together with expense
incurred by Selier for coliection or other charees,
Seller will not deliver equipment until Buver specifies
In writing a method of payment acce ptable to Seller.

© A e e @

TAXES
In addition to the purchase price, Buver will assume
and pay ali lawfully applicable taxes including sales .
and use taxes and/or gross reccipts or gross income
taxes in the nature of sales taxes {other than State or
Federal Income and Excess Profits Taxes: levied or
imposed and arising out of the sale. use or delivery of
the equipment called for herein.

TITLE AND LIABILITY FOR DAMAGE
Notwithstanding delivery of the equipment to Buver
and its right to the use thereof, the title to the equip-
ment specified herein shall not pass from Seller until
the purchase price is fully paid. and Buyer will perform
all acts necessary to perfect and assure retention of
title to the equipmnient in Seller.

Although legal title in and to the delivered equipment
1s retained by Seller until receipt of the [uil purchase
price, Buyer will assume and not be released from its
obhqatmn to pay such purchase price in the event of
any damage, loss o destruction of the equipment after
dehvery to the F.O.B. point.

PATENTS
The Seller shall defend any suit er proceeding brought
against the Buyer so far as based on a claim that equip-

e 2 of

" labor sh oxt'wes of anv kind: any material, t;

.

Sehadds

ment of Seller's spe. .cation, or any part thereot. fur-
nished under this contract constitutes an Intringement
of any patent. it notthed promptly in writine and erren
authority. information and assistance (at Seller's ex-
pense’ for the defense of same. and the Seller shall
pay all damages and costs awarded therein against the
Buver.

In case said equipment, or any part thereof. is in such
suit held to constitute infringement and the use of saxd
equipment or part is enjoined. the Seiler shall at his
option and at his own expense. either procure for the
Buyer the richt to continue using said equipment or
part. or replace same with non-intrincing equipment,
or modify 1t so it becomes non-iniringing. or remove the
entire equipment and refund the purchase price and
the transportation and instaliation costs thereot.

The Seller will not assume liability for patent intringe-
ment by reason o purchase. manufacture. sale. or use of
devices not included in and covered by its specitication.

The foregoing states the entire liability of the Seller
for patent infrineement by said equipment or anv part
thereof.

( DELAYS

Should delivery of the equipment covered by this pro-
posal be delaved due to causes bevond the contro! of
Seiler, including but not limited to. late desion changes
or other actions taken by Buver: acts of God: acts of
the Government of the United States or of anv State or
nolitical subdivision thereof: fires. floods. explosions or
other atdstrophv‘s epidemics and quarantine restric-
tions: acts of a public enemy; any strikes. slmx downs or
transporta-
tion pr utilitv shortace or curtailment: ‘n’la\'x of a sup-
plier due to any of the ioregomq causes, and the Selier

prompiiv notifics the Buver thereol in writing, the time
allowed for perfenmance <2 be extended by a period
of time equal to the period of delay

SERVICING
Seller will, when required. provide a service represent-
ative 1o assist Buver, in a consulting capacity, in placing
the equipment into operating condition.

TRANSPORTATION
For_the purpose of enabling Sellet’s service represent-
ative (st to fulfill Seller’s obligation under this contract,
Buyer wiil supply such representative(s) with trans-
pOﬂdUOU over its lincs.

e o - - - a e .

WARRANTY
Seller warrants to the original user that the locomotive
is of the kind and quality described in the specification
referred to hierein and is suitabie for the ordinary pur-
poses for which such equipment is used.

Selfer further warrants the | (,anml\c to be free from
defects in material and workmanship which may de-
velop under normal use and service within two years
from date of delivery or before the locomotive has
been operated 250,000 miles whichever ecent shall
first occur. Seller agrees to correct such defects, which
examination shall disclose to Seller’s satisfaction to be
defective, by repair or replacement F.O.B. fuctory and
such correction shall constitute fulfillment of Seller’s
obligation with vespeet to such defect under tins
warranty.

Scller warrants specialtios not of its own specification
or design to the same extent that the Sunnliers of sueh
specialties warrant such items o Seller.

There arve no warrantics, cxpressed or imfpilied, made
by Seller except the warraniics set out abore

™
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7726—December 2, 1969—D Ad Press—CA 6-4972
ANNEX A
Part 1

MODEL CONDITIONAL SALE PROVISIONS

ArTICcLE 2. Consiruction and Sale. Pursuant to this
Agreement, the Builder will construct the Equipment at
its plant set forth in Scheduie B hereto, and will sell and
deliver to the Railroad, and the Railroad will purchase from
the Builder and accept delivery of and pay for (as here-
inafter provided) the Equipment. each unit of which shall
be constructed in accordance with the specifications referred
to in Schedule B hereto and in accordance with such modi-
fications thereof as may be agreed upon in writing between
the Builder and the Railroad (which specifications and
modifications, if any, are hereinafter called the Specifica-
tions). The design, quality and component parts of each
unit of the Equipment shall conform to all Department of
Transportation and Interstate Commerce Commission re-
quirements and specifications for new equipment and to
all standards recommended by the Association of American
Railroads mterpreted as being applicable to railroad equip-
ment of the character ot such units of the Equinment as
of the date of this Agreement, and each unit of the Equip-
ment (except to the extent, if any, referred to in Article
8 hereof) will be new railroad equipment.

ARTICLE 3. [Tuspection and Delivery. The Builder will
deliver the various units of the Equipment to the Railroad
at such place or places as shall be specified in Schedule B
hereto, freight charges. if any, prepaid, in accordance with
the delivery schedule set forth in Schedule B hereto.

The Builder’s obligation as to time of delivery is sub-
ject, however, to delays resulting from causes beyond the
Builder’s reasonable control, including but not limited to
acts of God, acts of government such as embargoes, priori-
ties and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, differences with workmen,
accidents, fire, flood, explosion, damage to plant, equipment
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or facilities or delays in receiving necessary materials, or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Arti-
cle 3, any Equipment not delivered, accepted and settled
for pursuant to Article 4 hereof on or berore the date
set forth in [tem 2 of Schedule A to this Agreement shall
be excluded heretrom. If any Eguipment shall be excluded
from this Agreement pursuant to the immediatelyv preced-
ing sentence, the Raiirnad and the Builder shall execute
an agreement supplementai hereto limiting this Agreement
to the Equipment not so excluded herefrom. 11 the Builder's
failure to deliver Equipment so excluded from this Agree-
ment resulted frem one or more of the causes set forth in
the second paragraph of this Article 3, the Railroad shall
nevertheless be obligated to accept such Equipment and
pay the full purchase price therefor, detcrminad as provided
in this Agreement. i1 and when such Equipment shall be
completed and delivered by the Builder, such payment to be
in cash on the delivery oi such Equipment, either directly
or, in case the Railroad shall arrange therefor, Ly means
cf a conditional cale dg\:(c went, equipnment trust or such
other appropriate methoed of financing as the Railroad shall
determine.

During construction, the Equipment shall be subject to
inspection and approval by the autherized inspectors of the
Railroad and the Builder shall grant to such authorized
inspectors reasonable access to its plant. The Builder agrees
to inspect all materials entering into the construction of the
Equipment in accordance with the standard quality control
practices of the Builder. Upon completion of each unit or
of a number of units of the Ilquipment, such unit or units
shall be presented to an inspector of the Railroad for in-
spection at the place specified for delivery of such unit or
units, and if each such unit conforms to the Specifications,
such inspector or an authorized representative of the Rail-




7726 ANNEX A—PART I 7726
3

road shall execute and deliver to the Builder a certificate
of acceptance (hereinafter called the Certiticate of Accept-
ance) stating that such unit or units have been inspected
and accepted on behalf of the Railroad and are marked
in accordance with Article 7 hereot; provided, howcver,
that the Builder shall not therebyv be relieved of its war-
ranty referred to in Article 10 hereort. '

On delivery of each such unit hereunder at the place
specified for delivery. the Railroad will assume with re-
‘spect thereto the responsibility and risk of loss.

ArticLe 5. Taxes. All payments to be made by the
Railroad hereunder will be free of expense to the Vendor
for collection or other charges and wiil be free of expense
to the Vendor with respect to the amount of any local,
state or federal taxes (other than income, gross receipts
[except gross receipts taxes in the nature of or in lieu of
sales taxes], excess profits and similar taxes) or license
fees, fines or penalties hereafter levied or imposed upon,
or measured by, this Agreement or any sale, use, payment,
shipment, delivery or transfer of title under the terms
hereof, all of which expenses, taxes and license fees, fines
and penalties the Railroad assumes and agrees to pay on
demand in addition to the indebtedness in respect of the
Purchase Price of the Equipment. The Railroad will also
pay promptly all taxes and assessinents which may be im-
posed upon the Equipment delivered to it or for the use
or operation thereof by the Railroad or upon the earnings
arising therefrom or upon the Vendor solely by reason of
its ownership thereof and will keep at all times all and
every part of the Equipment iree and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien upon any unit of the Equipment;
provided, however, that the Railroad shall be under no ob-
ligation to pay any taxes, assessments, license {ees, charges,
fines or penalties of any kind so long as it is contesting in
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good faith and by appropriate legal proceedings such taxes,
assessments, license fees, charges, fines or penalties and
the nonpayment thereof does not, in the opinion of the
Vendor, adversely atfect the property or rights of the
Vendor under this Agreement. 11 any such expenses, taxes,
assessments, license tfees, charges, fines or penalties shali
have been charged or levied against the Vendor directly
and paid by the Vendcr, the Railroad shall reimburse the
Vendor on presentation of invoices thereior; provided,
however, that the Railroad shall not be obligated 1o reim-
burse the Vendor tor anv expenses, taxes, assessments,
license fees, charges, fines or penaities so paid uniess the
Vendor shall have been legaily liable with respect thereto
(as evidenced by an opinion of counsel for the Vendor),
or unless the Railroad shall have approved the payment
thereof.

ARTICLE 6. Title io the Equipment. The Vendor shall
and hereby does retain the 1uil legal title to and property
in the Equipment until the Railroad shall have made all the
payments under this Agreement and shall have kept and
performed all its agreements herein contained, notwith-
standing the delivery of the Equipment to and the posses-
sion and use thereof by the Railroad as provided in this
Agreement. Any and all additions to the Equipment and
any and all replacements of the Equipment and of parts
thereof and additions thereto shall constitute accessions to
the Equipment and shall be subject to all the terms and
conditions of this Agreement and included in the term
“Equipment” as used in this Agreement.

When and only when the Vendor shall have been paid
the full indebtedness in respect of the Purchase Price of
the IEquipment, together with interest and all other pay-
ments as herein provided, and all the Railroad’s obligations
herein contained shall have been performed by the Railroad,
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absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Railroad with-
out further transfer or action on the part of the Vendor.
However, the Vendor, if so requested by the Railroad at
that time. will (a) execute a bill or bills of sale of the
Equipment transterring its title thereto and property therein
to the Railroad or upon its order free of all liens, security
interests and other encumbrances created or retained hereby
and deliver such bill or bills of sale to the Railroad at its
address referred to in Article 23 hereof, (b) execute and
deliver at the same place. for filing, recording or depositing
in all necessary public offices, such instrument or instru-
ments in writing as may be necessary or appropriate in
order then to make clear upon the public records the title
of the Railroad to the Equipment and (c) pay to the Rail-
road any money paid to the Vendor pursuant to Article 8
hereof and not theretofore applied as therein provided. The
Railroad hereby waives and releases any and all rights,
existing or that may be acquired, irr or to the pavment of
any penalty, forfeit or damages for failure to execute and
deliver such bill or bills of sale or to file any certificate of
payment in compliance with any law or statute requiring
the filing of the same, except for failure to execute and
deliver such bill or bills of sale or to file such certificate
within a reasonable time after written demand by the Rail-
road.

ARTICLE 7. Marking of Equipment. The Railroad will
cause each unit of the Equipment to be kept numbered with
its identifying number as set out in Schedule B hereto, or
in the case of Equipment not there listed such identifying
number as shall be sct forth in any amendment or sup-
plement hercto extending this Agreement to cover such
Equipment, and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of such
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unit, in letters not less than one inch in height, the name
of the Vendor followed by the words “Agent. Owner”* or
other appropriate words designated by the Vendor, with
appropriate changes thereof and additions thereto as from
time to time may be required by law in order to protect the
Vendor’s title to and property in the Equipment and its
rights under this Agreement. The Railroad will not place
any such unit in operation or exercise any control or do-
minion over any part thereof until such name and word or
words shall have been so marked on both sides thereof and
will replace promptly any such name and word or words
which may be removed, defaced or destroyed. The Rail-
road will not change the numbers of any units of the Equip-
ment except in accordance with a statement of new numbers
to be substituted theretor, which statement previously shall
have been filed with the Vendor bv the Railroad and filed
and recorded by the Railroad in ail public offices where this
Agreement shall have been filed and recorded.

ArticrLe 11. Compliance with Laws and Rules. Dur-
ing the term of this Agreement the Railroad will at all
times comply in all respects with all laws of the jurisdictions
in which its operations involving the Equipment may extend,
with the interchange rules of the Association of American
Railroads and with all lawful rules of the Department of
Transportation, Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Equipment,
to the extent that such laws and rules affect the title, opera-
tion or use of the Equipment, and in the event that such
laws or rules require the alteration of the Equipment, the
Railroad will conform therewith, at its expense, and will
maintain the same in proper condition for operation under
such laws and rules: provided, however, that the Railroad

*This will have to be amended in certain cases.
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may, in good faith, contest the validity or application of any
such law or rule in any reasonable manner which does not,
in the opinion of the Vendor, adversely aftect the property
or rights of the Vendor under this Agreement.

ArticLE 12. Reports and Inspections. On or before
March 31 in each vear, commencing with the calendar vear
first occurring atter the expiration of 180 days after the
date of this Agreement, the Raiiroad shall furnish to the
Vendor an accurate statement signed bv an officer of the
Railroad (a) setting forth as at the preceding December 31,
the amount, description and numbers of all units of the
Equipment that have suifered a Casualty Occurrence dur-
ing the preceding calendar year (or since the date of this
Agreement in the case o1 the first such statement) and such
other information regarding the condition and state of
repair of the Equipment as the Vendor may reasonably
request and (b) stating that, in the case ot all Equipment
repaired or repamnted during the preceding calendar year
(or since the date of this Agreement in the casge of the first
such statement), the markings required by Article 7 hercof
have been preserved or replaced. The Vendor shall have the
right, by its agents, to mnspect the Equipment and the Rail-
road’s records with respect thereto at such reasonable times
as it may request during the term of this Agreement.

ArTICLE 13. Possession and Use. The Railroad, so
long as an event of default shall not have occurred under
this Agreement and be continuing, shall be entitled to the
possession of the Equipment and the use thereof upon the
lines of railroad owned or operated by it either alone or
jointly with another and whether under lease or otherwise,
or upon the lines of railroad owned or operated by any rail-
road company controlled by, or under common control with,
the Railroad, or over which it has trackage rights, and the
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Equipment may be used also upon connecting and other car-
riers in the usual interchange of traffic, from and after de-
livery of the Equipment by the Builder to the Railroad, but
only upon and subject to all the terms and conditions of this
Agreement.

ARTICLE 14. Prohibition Against Licus. The Railroad
will pay or satisfyv and discharge any and all sums claimed
by any party by, through or under the Railroad or its suc-
cessors or assigns which, 17 unpaid, might become a lien,
charge or security interest upon the IZquipment. or any unit
thereot, equal or superior to the Vendor's title thereto or
property thercin, but shall not be required to pay or dis-
charge any such claim so long as the validity thereof shall be
contested in good faith and by appropriate legal proceedings
in any reasonable manner and the nompayment thereof
does not, in the opinion of the Vendor, adversely affect the
property or rights of the Vendor in or to the Equipment or
otherwisc under this Agreement. ‘

This covenant will not be deemed hreached by reason of
liens for taxes, assessineuis or goveramental charges or
levies, in each case not due and delinquent, or undetermined
or inchoate materialmen’s, mechanics’, workmen's, repair-
men’s or other like liens arising in the ordinary course of
business and, in each case, not delinquent.

ARrtIcLE 13, Railroad's Indemnitics. The Railroad
agrees to indemnify, protect and hold harmless the Vendor
from and against all losses. damages, injuries, labilities,
claims and demands whatsoever. regardless of the cause
thereof, and expenses in connection therewith, including
counsel fees, arising out of retention by the Vendor of title
to the Equipment, or out of the use and operation thereof
by the Railroad during the period when title thereto remains
in the Vendor. This covenant of indemnity shall continue
in full force and effect notwithstanding the full payment of
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the indebtedness in respect of the Purchase Price and the
conveyance of the Equipment, as provided in Article 6 here-
of, or the termination of this Agreement in any manner
whatsoever.

The Railroad will bear the risk of, and shall not be re-
leased from its obligations hereunder in the event of, any
damage to or the destruction or loss of any unit of or all
the Equipment; provided, however, that the Builder shall
not be relieved from its warranty set forth in Item 5 of
Schedule A hereto.

ARTICLE 16. Patent Indemmnities. Except in cases of
articles and materials specified by the Railroad and not
manufactured by the Builder and in cases of designs, proc-
esses and combinations specified by the Railroad and not
developed or purported to be developed by the Builder, the
Builder agrees to indemnify and hold harmless the Rail-
road from and against any and all liability, claims, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing
against the Railroad. its assigns, or the users of the Equip-
ment because of the use in or about the construction or
operation of any of the Equipment of any design, process,
combination, article or material which infringes or is
claimed to infringe on any patent or other right. The
Railroad likewise will indemmify, protect and hold harm-
less the Vendor from and against any and all lability,
claims, costs, charges and expenses, including royalty pay-
ments and counsel fees, in any manner imposed upon or
accruing against the Vendor because of the use in or about
the construction or operation of any of the Equipment
of any article or material specified by the Railroad and
not manufactured by the Builder or of any design, proc-
ess or combination specified by the Railroad and not de-
veloped or purported to be developed by the Builder which
infringes or is claimed to infringe on any patent or other




7726 ANNEX A—PART I 7726
10

right. The Builder agrees to and hereby does, to the extent
legally possible without impairing any claim, right or cause
of action hereinatter referred to, assign, set over and
deliver to the Railroad every claim, right and cause of
action which the Builder has or hereafter shall have against
the seller or seilers of any designs, processes, combinations,
articles or materials specified by the Railroad and purchased
or otherwise acquired by the Builder for use in or about
the construction or operation of any of the Fquipment. on
the ground that any such design, process, combination.
article or material or operation therecf infrinces or is
claimed to infringe on any patent or other right. The
Builder turther agrees to execute and deliver to the Rail-
road or the users of the Equipment all and every such
further assurance as may be reasonably requested by the
Railroad more fully to etfectuate the assignment and de-
livery of every such claim, right and cause of action. The
Builder will give notice to the Railroad of any claim known
to the Builder from which liability may be charged against
the Railroad hereunder and the Railroad will give notice to
the Builder of any ~laim known to the Railroad from which
liability may be charged against the Builder hereunder.
Such covenants of indemnity shall continue in full force
and effect notwithstanding the full payment of all sums
duc under this Agreement, the satisfaction and discharge
of this Agreement or the termination of this Agreement
in any manner.

ARrTICLE 17. Assignments. The Railroad will not sell,
assign, transier or otherwise dispose of its rights under
this Agreement or, except as provided in Article 13 hereof,
transfer the right to possession of any unit of the Equip-
ment without first obtaining the written consent of the
Vendor. An assignment or transfer to a railroad company
which shall acquire all or substantially all the lines of rail-
road of the Railroad, and which, by execution of an ap-
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propriate instrument satisfactory to the Vendor, shall as-
. sume and agree to perform each of and all the obligations

and covenants of the Railroad under this Agreement, shall
- not be deemed a breach of this covenant.

All or any of the rights. benefits and advantages of the
Vendor under this Agreement, including the right to re-
cetve the payments herein provided to be made by the
Railroad, may be assigned by the Vendor and reassigned by
any assignee at any time or from time to time. No such
assignment shail subject anv assignee to, or relieve the
Builder from, any of the obligations of the Builder to
construct and deliver the Iiguipment in accordance with
this Agreement or to respond to its warranties and indem-
nities contained in Article 16 hereof and Item 5 of Schedule
A hereto, or relieve the Railroad of its obligations to the
Builder under Articles 2. 3. 4. 3. 15 and 16 hereof, Item
5 of Schedule A hereto and this Article 17 or of any other
obligation which, according to its terms and context, is in-
tended to survive an assignment. ¢

Upon any such assignment either the assignor or the
assignee shall give written notice to the Railroad, together
with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee. and such
assignee shall by virtue of such assignment acquire all the
Vendor’s right, titie and interest in and to the Equipment,
or in and to a portion thereof, as the case may be, and in
this Agreement subject only to such reservations as may
be contained in such assignment. From and after the re-
ceipt by the Railroad of the notification of any such assign-
ment, all payments thercafter to be made by the Railroad
under this Agreement shall, to the extent so assigned, be
made to the assignee at the address of the assignee specified
in the aforesaid notice.

The Railroad recognizes that it is the custom of rail-
road equipment manufacturers to assign conditional sale
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agreements and understands that the assignment of this
Agreement, or of some of or all the rights of the Vendor
hereunder, is contemplated. The Railroad expressly repre-
sents, for the purpose of assurance to any person, firm or
corporation considering the acquisition of this Agreement
or of all or any of the rights of the Vendor hereunder and
for the purpose of inducing such acquisition. that in the
event of such assignment by the Vendor as hereinbefore
provided the rights o1 such assignee to the entire unpaid
indebtedness in respect of the Purchase Price or such part
thereof as may be assigned. together with interest thereon,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense. set-off, counter-
claim or recoupment whatsoever arising out of any breach
of any obligation of the Builder with respect to the Equip-
ment or the construction. delivery or warranty thereof, or
with respect to any indemnity herein contained, nor subject
to any defense, set-off. counterciaim or recoupment what-
soever arising by reason of any othtr indebtedness or iia-
bility at any time owing to the Railroad by the Builder.
Any and all such obligations, howsoever arising, shall be
and remain enforceable by the Railroad against and only
against the Builder.

In the event of any such assignment, or successive as-
signments by the Vendor, of title to the Equipment and of
the Vendor's rights under this Agreement with respect
thereto, the Railroad will, whenever requested by such
assignee, change the markings on each side of ecach unit
of the Equipment so as to indicate the title of such assignee
to the Equipment, such markings to be such as shall be
specified by such assignee, subject to any requirements of
the laws of the jurisdictions in which the Equipment shall
be operated by the Railroad. The cost of such markings
in the event of an assignment of not less than all the Equip-
ment at the time covered by this Agreement shall be borne
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by the Railroad and. in the event of any assignment of less
than all such Equipment, such cost shall be borne by such
other assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Railroad will (a)
in connection with each settlement for a Group of Equip-
ment subsequent to such assigument, deliver to the as-
signee, at the time of delivery by the Railroad of notice
fixing the Closing Date with respect to such Group, all
documents required by the terms of such assignment to be
delivered to the assignee in connection with such settlement,
in such number of counterparts or copies as may reason-
ably be requested, except for anv opinion of counsel for
the assignee, and (b) furnish to the assignee such number
of copies or counterparts of any other certificate or paper
required by the Vendor as may reasonably be requested.

If this Agreement shall have been assigned by the
Builder and the assignee shall not make payment to the
Builder with respect to units of the Equipment as provided
in the instrument making such assignment, the Builder will
promptly notify tlic Railroad of such event and, if such
amount shall not have been previously paid by the as-
signee, the Railroad will, not later than 90 days after the
date such payment was due, pay or cause to be paid to
the Builder the aggregate unpaid Purchase Price of such
units, together with interest from the date such payment
was due to the date of pavment by the Railroad at the
highest prime rate of interest of leading New York City
banks in effect on the date such payment was due.

ARrTIiCcLE 18. Defaults. In the event that any one or
more of the following events of default shall occur and
be continuing, to wit:

(a) the Railroad shall fail to pay in full any in-
debtedness in respect of the Purchase Price of the
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Equipment or any other sum pavable by the Railroad
as provided in this Agreement within five days after
payment thereof shall be due hereunder; or

(b) the Railroad shall. for more than 30 days afrer
the Vendor shall have demanded in writing perrorm-
ance thereot, fail or refuse to comply with any covenant,
agreement, term or provision oi this :Agreement on its
part to be kept or performed or to make provision sat-
isfactory to the Vendor for such compliance; or

(c) a petition for reorganization under Section 77
of the Bankruptey Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against the Railroad and, unless such petition shall
have been dismissed. nuilified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall
continue ), all the obligations of the Railrecad under this
Agreement shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or

~trustees appointed in such proceedings in such mannper
that such oblications shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if anv, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) any proceedings shall be commenced by or
against the Railroad for any relief which includes, or
might result in, any modification of the obligations of the
Railroad hereunder under any bankruptcy or insolvency
law, or law relating to the relief of debtors, readjust-
ments of indebtedncss, reorganizations, arrangements,
compositions or extensions, and, unless such proceedings
shall have been dismissed, nullified, stayed or otherwise
rendered ineffective (but then only so long as such stay
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shall continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Railroad under this
Agreement shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trus-
tees or receiver or receivers appointed for the Railroad
or for its property in connection with any such proceed-
ings in such manner that such obligations shall have the
same status as obligations incurred by such trustee or
trustees or receiver or receivers, within 30 days aiter
such appointment, if any. or 60 days after such proceed-
ings shall have been commenced, whichever shall be
earlier; or

(e) the Railroad shall make or suffer any unau-
thorized assignment or transier of this Agreement or
any interest herein or any unauthorized transfer of the
right to possession of any unit of the Equipment; or

(f) an event of default shall occur under the Other
Agreement or Agreenmients, if .any, referred to and
defined in Article 4 of this Agreement;:

then at any time after the occurrence of such an event of
default the Vendor may, upon written notice to the Railroad
and upon compliance with any legal requirements then in
force and applicable to such action by the Vendor (all of
which, to the extent legally permissible, are hereby expressly
waived by the Railroad), declare the entire indebtedness in
respect of the Purchase Price of the Equipment, together
with the interest thereon then accrued and unpaid, immedi-
ately due and payable, without further demand, and there-
after the aggregate of the unpaid balance of such indebted-
ness and interest shall bear interest from the date of such
declaration at the rate per annum set forth in the penultimate
paragraph of Article 4 of this Agreement, to the extent
legally enforceable. The Vendor shall thereupon be entitled
to recover judgment for the entire unpaid balance of the in-
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debtedness in respect of the Purchase Price of the Equip-
ment so payable, with interest as aforesaid, and to collect
such judgment out of any property of the Railroad wher-
ever situated.

The Vendor may at its election waive any such event
of default and its consequences and rescind and annul any
such declaration by notice to the Railroad in writing to
that effect, and thereupon the respective rights of the
parties shall he as they would have been if no such event of
default had occurred and no such declaration had been
made. Notwithstanding the provisions of this paragraph,
it is expressly understood and agreed by the Railroad that
time is of the essence of this Agreement and that no such
walver, rescission or annulment shail extend to or afiect any
other or subsequent default or impair any rights or remedies
consequent thereon.

ARTICLE 19. Remedies. At any time after the entire
indebtedness in respect of the Purchase Price of the Equip-
ment shall have been declared immediately due and pavable
as hereinbefore provided in this Agreement (unless such
declaration has been rescinded and annulled as provided
in Article 18 hereof), the Vendor may, upon such further
notice, if any, as may be required for compliance with any
mandatory requirement of law then in force and applicable
to the action to be taken by the Vendor, tale or cause to be
taken by its agent or agents immediate possession of the
Equipment, or any unit thereof, without liability to return
to the Railroad any sums therctofore paid and free from
all claims whatsoever, except as herecinafter in this Article
19 expressly provided, and may remove the same from pos-
session and use of the Railroad and for such purpose may
enter upon the Railroad’s premises or any other premises
where the Equipment may be located and may use and
employ in connection with such removal any supplies, serv-
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ices and aids and any available trackage and other facilities
or means of the Railroad, with or without process of law.

In case the Vendor shall demand possession of the
Equipment in pursuance of this Agreement and shall rea-
sonably designate a point or points upon the lines of the
Railroad for the delivery of the Equipment to the Vendor,
the Railroad shall, at its own expense. forthwith and in the
usual manner, cause the Equipment to be moved to such
point or points on its lines as shall be designated by the
Vendor and shall there deliver the Equipment or cause it
to be delivered to the Vendor. At the option of the Vendor,
the Vendor may keep the Equipment on anv of the lines
or premises of the Railroad until the Vendor shall have
leased. sold or otherwise disposed of the same; and for
such purpose the Railroad agrees to furnish, without
charge for rent or storage, the necessary facilities at any
point or points selected by the Vendor reasonably conven-
ient to the Railroad. This agreement to deliver the Equip-
ment as hereinbefore provided is &f the essence of the
agreement between the parties, and. upon application to
any court of equity having jurisdiction in the premises,
the Vendor shall be entitled to a decree against the Rail-
road requiring specific performance hereof. The Railroad
hereby expressly waives any and all claims against the
Vendor and its agent or agents for damages of whatever
nature in connection with any retaking of any unit of the
Equipment in any reasonable manner.

After the entire indebtedness in respect of the Purchase
Price of the Equipment shall have been declared immedi-
ately due and payvable as hereinabove provided (unless
such declaration has been rescinded and annulled as pro-
vided in Article 18 hereof), the Vendor (after retaking
possession of the Equipment as hereinabove in this Article
19 provided) may at its election and upon such notice as is
hereinafter set forth retain the Equipment in satisfaction
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of the entire indebtedness in respect of the Purchase Price
of the Equipment and make such disposition thereof as the
Vendor shall deem fit. Written notice of the Vendor's
election to retain the Equipment shall be given to the Rail-
road by telegram or registered mail, addressed as provided
in Article 23 hereof. and to anyv other persons to whom the
law may require notice, within 30 davs after the entire
indebtedness in respect of the Purchase Price of the Equip-
ment shall have been declared immediatelv due and pavable.
In the event that the Vendor should elect to retain the
Equipment and no obijection is made thereto within the 30-
day period described in the second proviso below, all the
Railroad’s rights in the Equipment shall thereupon termi-
nate and all payments made by the Railroad mav be retained
by the Vendor as compensation for the use of the Equip-
ment by the Railrcad: provided. however, that if the Rail-
road, before the expiration of the 30-day period described
in the proviso below should pay or cause to be paid to the
Vendor the total unpaid balunce of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and all other
payments due under this Agreement, then in such event
absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Railroad; pro-
wvided, furthicr, that if the Railroad or any other persons
notified under the terms of this paragraph object in writing
to the Vendor within 30 days {rom the receipt of notice
of the Vendor’s election to retain the Equipment. then the
Vendor may not so retain the Equipment, hut shall sell,
lease or otherwise dispose of it or continue to hold it pend-
ing sale, lease or other disposition as hereinafter provided or
as may otherwise be permitted by law. If the Vendor shall
have given no notice to retain as hereinabove provided or
notice of intention to dispose of the Equipment in any other
manner, it shall be decmed to have elected to sell the Equip-
ment in accordance with the provisions of this Article 19.
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The Vendor, with or without retaking possession there-
of, at its election and upon reasonable notice to the Railroad
and to any other persons to whom the law may require
notice of the time and place. may sell the Equipment, or
any unit thereof, free from any and all claims of the Rail-
road or any other party claiming by, through or under the
Railroad at law or in equity, at public or private sale and
with or without advertisement as the Vendor mav deter-
mine; prowided, howerver, that if, prior to such sale and
prior to the making of a contract Tor such sale. the Railroad
should tender full pavment of the entire indebtedness in
respect of the Purchase Price ot the Lquipment, together
with interest thereon accrued and unpaid and all other
payments due under this Agreement as well as expenses of
the Vendor in retaking, holding and preparing the Equip-
ment for disposition and arrangement for the sale and
the Vendor's reasonable attorneys’ iees. then in such event,
absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Railroad. The
proceeds of such sale, less the attorneys’ fees and any other
expenses incurred by the Vendor in taking possession of,
removing, storing and selling the Equipment, shall be
credited on the amount due to the Vendor under the pro-
visions of this Agreement.

Any sale hereunder may be held or conducted at New
York, New York, at such time or times as the Veendor may
specify (unless the Vendor shall specify a difrerent place or
places, in which case the sale shall be held at such place
or places as the Vendor may specify), in one lot and as
an entirety, or in separate lots and without the neccessity
of gathering at the place of sale the property to be sold,
and in general in such manner as the Vendor may deter-
mine. The Railroad shall be given written notice of such
sale not less than ten days prior thereto, by telegram or
registered mail addressed to the Railroad as provided
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in Article 23 hereof. If such sale shall be a private sale,
it shall be subject to the right of the Railroad to pur-
chase or provide a purchaser, within ten days after notice
of the proposed sale price, at the same price offered by
the intending purchaser or a better price. The Vendor or
the Raiiroad may bid fcr and become the purchaser of the
Equipment, or any unit thereof, so offered for sale. In
the event that the Vendor shall be the purchaser thereof,
it shall not be accountable to the Raiiroad (except to the
extent of surplus money received as hereinafter provided
in this Article 19), and in pavment of the purchase price
therefor the Vendor shall be entitled to have credited on
account thereof all sums due to the Vendor from the Rail-
road hereunder.

Each and every power and remedy hereby specifically
given to the Vendor shall be in addition to every other
power and remedy hereby specifically given or now or here-
after existing at law or in equity, and each and every power
and remedy may be exercised from time to time and simul-
taneously and as often and in such order as may be deemed
expedient by the Vendor. All such powers and remedies
shall be cumulative, and the exercise of one shall not be
deemed a waiver of the right to exercise any other or others.
No delay or omission of the Vendor in the exercise of any
such power or remedy and no renewal or extension of any
payments due hereunder shall impair any such power or
remedy or shall be construed to be a waiver of any default
or an acquiescence therein. Any extension of time for pay-
ment hereunder or other indulgence duly granted to the
Railroad shall not otherwise alter or affect the Vendor’s
rights or the Railroad’s obligations hereunder. The Ven-
dor’s acceptance of any payment after it shall have become
due hereunder shall not be deemed to alter or affect the Rail-
road’s obligations or the Vendor’s rights hereunder with
respect to any subsequent payments or default therein.
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If, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall re-
main any amount due to it under the provisions of this
Agreement, the Railroad shall pay the amount of such de-
ficiency to the Vendor upon demand, and. if the Raiiroad
shall fail to pav such deficiency, the Vendor may bring suit
therefor and shall be entitied to recover a judgment there-
for against the Railroad. . after applying as aforesaid
all sums realized by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such surplus shall be
paid to the Railroad.

The Railroad will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may recover reasonable expenses, in-
cluding attorneys’ fees, and the amount thereof shall be
included in such judgment. :

The foregoing provisions of this Article 19 are subject
in all respects to all mandatory requirements of law ai the
time in force and applicable thereto.

ArticLE 20. Applicable State Laws. Any provision of
this Agreement prchibited by any applicable law of any
state (which is not overridden by applicable {ederal law)
shall as to such state be ineffective, without modifying the
remaining provisions of this Agreement. Where, however,
the conflicting provisions of any such applicable state law
may be waived, they are hereby waived by the Railroad to
the full extent permitted by law, it being the intention of
the parties hereto that this Agreement shall be deemed to
be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Railroad, to the full extent permitted by law, hereby waives
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all statutory or other legal requirements for any notice of
any kind, notice of intention to take possession of or to sell
the Equipment, or any unit thereot, and any other require-
ments as to the time, place and terms of sale thereor, any
other requirements with respect to the enforcement cf the
Vendor's rights under this Agreement and any and all
rights ot redemption.

ARTICLE 21. Recording. The Railroad will cause this
Agreement, any assignments hereof and any amendments
or supplements hereto or thereto to be filed and recorded
with the Interstate Commerce Commission in accordance
with Section 20c of the Interstate Commerce Act; and the
Railroad will from time to time do and pertorm any other
act and will cxécute, acknowledge, deliver, file and record
any and all 1urther instruments required by law or reason-
ably requested by the Vendor for the purpose ot proper pro-
tection, to the satisfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrving out the intention oi this
Agreement.

ARrTICLE 22. Payment of Expenses. The Railroad will
pay all reasonable costs and expenses (other than the fees
and expenses of counsel for the Builder) incident to this
Agreement and the hrst assignment of this Agreement
(including the fees and expenses of an agent, if the first
assignee is an agent), and any instrument supplemental or
related thereto, including all fees and expenses oi counsel
for the first assignee of this Agreement and for any party
acquiring interests in such first assigninent, and all reason-
able costs and expenses in connection with the transfer by
any party of interests acquired in such first assignment. For
the purposes of this Article 22, if the first assignee is an
agent, then any successor agent to such agent shall also be
considered the first assignee.
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ARTICLE 24. Article Headings; Effect and Modifica-
tion of Agreement. All article headings are inserted for
convenience only and shall not atfect any construction or
interpretation of this Agreement.

This Agreement, inciuding the schedules and annexes
hereto, exclusively and completely states the rights of the
Vendor and the Railroad with respect to the Equipment
and supersedes all other agreements, oral or written, with
respect to the Equipment. No variation or modification of
this Agreement and no walver of any oi its provisions or
conditions shall be valid unless in writing and signed by
duly authorized officers of the Vendor and the Railroad.

ARTICLE 26. Dejinttions. The term “Vendor”, when-
ever used in this Agreement, means, before any assignment
of any of its rights hereunder, the corporation named in
Item 1 of Schedule A hereto and any successor or suc-
cessors for the time being to its manufacturing prop-
erties and business, and, after any such assignment, both
any assignee or assignees for the time being of such par-
ticular assigned rights as regards such rights, and also
any assignor as regards any rights hereunder that are
retained or excluded from any assignment; and the term
“Builder”, whenever used in this Agreement, means, both
before and after any such assignment, the corporation
named in Item 1 of Schedule A hereto and any successor
or successors for the time being to its manufacturing
properties and business.
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Part 11

MODEL ASSIGNMENT PROVISIONS

Section 3. The Builder covenants and agrees that it
will construct the Equipment in full accordance with the
Conditional Sale Agreement and wiil deliver the same upon
completion to the Railroad in accordance with the provisions
of the Conditional Sale Agreement; and that, notwith-
standing this Assignment. it will perform and 1ully comply
with each and all of the covenants and conditions oi the
Conditional Sale Agreement set forth to be performed and
complied with by the Builder. The Builder further cove-
nants and agrees that it will warrant to the Assignee and
the Railroad that at the time of delivery of each unit of the
Equipment under the Conditional Sale Agreement it had
legal title to such unit and good and lawful right to sell
such unit and that title to such unit was free of all claims,
liens, security interests and other encumbrances of any
nature except only the rights of tife Railroad under the
Conditional Sale Agreement; and the Builder further cove-
nants and agrees that it will defend the title to such unit
against the demands of all persons whomsoever based on
claims originating prior to the delivery of such unit by the
Builder to the Railroad under the Conditional Sale Agree-
ment ; all subject, howewver, to the provisions of the Condi-
tional Sale Agreement and the rights of the Railroad there-
under. The Builder will not deliver any of the Equipment
to the Railroad under the Conditional Sale Agreement until
the filings and recordations referred to in Article 21 of the
Conditional Sale Agreement have been effected.

Secrion 4. The Builder agrees with the Assignee that
in any suit or action brought by the Assignee under the
Conditional Sale Agreement for any instalment of, or inter-
est on, indebtedness in respect of the Purchase Price of the
Equipment or to enforce any provision of the Conditional
Sale Agreement, the Builder will indemnify and hold harm-
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less the Assignee from and against all expense, loss or
damage suffered by reason of any defense. setotf, counter-
claim or recoupment whatscever of the Railroad arising out
of a breach by the Builder of any obligation with respect
to the Equipment or the manufacture. construction, delivery
or warranty thereoi, or under Article 16 of the Conditional
Sale Agreement or ltem 3 of Schedule A thereto, or by
reason of any defense, sctoff, counterclaim or recoupment
whatsoever arising by reason of any other liability of the
Builder to the Railroad. IExcept in cases of articles or ma-
terials specified by the Railroad and not manufactured by
the Builder and in cases of designs, processes and combina-
tions specified by the Railroad and not developed or pur-
ported to be developed by the Duilder, the Builder agrees to
indemnify and hold harmiless the Assignee from and against
any and all liability, claims. costs, charges and expenses. in-
cluding royalty payments and counsel fees, in any manner
imposed upon or accruing against the Assignee or its as-
signs because of the use in or about the construction or
operation of any of the Equipment of any design, process,
combination. article o1 .aaterial which infringes o1 is
claimed to infringe on any patent or other right. The
Builder agrees that any amacunts payable to it by the Rail-
road with respect to the liquipment, whether pursuant to
the Conditional Sale Agreemient or otherwise, not hereby
assigned to the Assignee, shall not be secured by any lien,
charge or security interest on the Equipment or any unit
thereof.

The indemnification set forth in the first sentence of
this Section 4 is conditional upon (1) the Assignee’s
timely motion or other appropriate action, on the basis
of Articie 17 of the Conditional Sale Agreement, to strike
any defensc, setoff, counterclaim or recoupment asserted
by the Railroad therein, and (2) if the court or other
body having jurisdiction in such suit, proceeding or action
denies such motion or other action and accepts such defense,
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setoff, counterclaim or recoupment as a triable issue in
such suit, proceeding or action, the Assignee’s prompt
notification of the Builder of the asserted defense. setotf,
counterclaim or recoupment and the Assignee’s giving the
Builder the right, at the Builder's expense, to comnromise,
settle or defend against such detense, sctotf, counterclaim
or recoupment.

SeEcrion 6. The Assignee, on each Closing Date fixed
as provided in Artcle 4 ot the Conditional Sale Agreement
with respect to the units of the Equipment in each Group
(as defined in said Article 4), shall pay to the Dulider an
amount equal to that portion of the Purchase Price of
such Group pavable by the Railroad pursuant to subpara-
graph (¢) of the third paragraph of said Article <, pro-
vided that there shall have been delivered to the Assignee,
as provided in Article 17 of the Conditional Sale Agree-
ment, at least five business days prior to such Closing Date,
the following documents, in form gnd substance satisfac-
tory to it and to its special counsel hereinaiter mentioned
in such number of counterparts as may be reasonably re-
quested by said special counsel:

(a) A Bill of Sale from the Builder to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group and warranting to the
Assignee and to the Railrcad that at the time of de-
livery to the Railroad under the Conditional Sale Agree-
ment the Builder had legal title to such units and good
and lawful right to sell such units and that title to such
units was free of all claims, liens, security interests
and other encumbrances of any nature except only the
rights of the Railroad under the Conditional Sale Agree-
ment;

(b) A Certificate or Certificates of Acceptance with
respect to the units of the Equipment in such Group as
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contemplated by Article 3 of the Conditional Sale Agree-
ment;

(c) An invoice of the Builder for the units of the
Equipment in such Group accompanied by or having
endorsed thereon a certincation by the Railroad as to
the correctness of the prices o1 such units;

(d) An opinion of Messrs. Cravath, Swaine &
Moore, who are acting as special counsel for the As-
signee and the Investors named in the Finance Agree-
ment, dated as of such Closing Date, stating that (1) the
Finance Agreement, assuming due authorization, exe-
cution and delivery by such Investors, has been duly
authorized, executed and delivered and 1s a valid and
binding agreement, (ii) the Conditional Sale Agree-
ment has been duly authorized, executed and delivered
by the Railroad and the Builder and is a legal, valid and
binding instrument enforceable against the Railroad and
the Builder in accordance with its terms, (iii) this As-
signment has been duly authorized, executed and deliv-
ered by the Builder and the Assignee and 1s a legal, valid
and binding instrument, (iv) the Assignee is vested
with all the rights, titles, interests, powers and privileges
purported to be assigned to it by this Assignment, (v)
security title to the units of the Equipment in such Group
is validly vested in the Assignee and such units, at the
time of delivery thereof to the Railroad under the Con-
ditional Sale Agreement, were free of all clainis, liens,
security interests and other encumbrances (other than
those created by the Conditional Sale Agreement), (vi)
no approval of the Interstate Commerce Commission or
any other governmental authority is necessary for the
valid execution and delivery of the IFinance Agreement,
the Conditional Sale Agreement or this Assignment, or
if any such authority is necessary, it has been obtained,
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(vii) the Conditional Sale Agreement and this Assign-
ment have been duly filed and recorded with the Inter-
state Commerce Commission in accordance with Sec-
tion 20c of the Interstate Comimerce Act and no other
filing or recordation is necessary for the protection of
the rights of the Assignee in anv state of the United
States of America or in the District of Columbia and
(viii) registration of the Conditional Sale Agreement,
this Assignment or the certificates ot interest delivered
pursuant to the Finance Agreement is not required un-
der the Securities Act of 1933, as amended, and quali-
fication of an indenture with respect thereto is not
required under the Trust Indenture Act of 1939, as
amended; and such opinion shall also cover such other
matters as may reasonably be requested by the Assignee
or such Investors;

(e¢) A favorable opinion of counsel for the Rail-
road, dated as of such Closing Date, to the effect set
forth in subparagraphs (i) through (viil) of paragraph
(d) of this Section 6 and stating that the Railroad
is a duly orgamzed and existing corporation in good
standing under the laws of its state of incorporation and
has the power and autherity to own its properties and
to carry on its business as now conducted;

(f) An opinion of counsel for the Builder. dated as
of such Closing Date, stating that (i) the Builder is
a duly organized and existing corporation in good
standing under the laws of its state of incorporation
and has the power and authority to own its properties
and to carry on its business as now conducted, (ii) the
Conditional Sale Agreement has been duly authorized,
exccuted and delivered by the Builder and is a legal
and valid instrument binding upon the Builder and en-
forceable against the Builder in accordance with its
terms, (iii) this Assignment has been duly authorized,
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executed and delivered by the Builder and is a legal and
valid instrument binding upon the Builder, (iv) the
Assignee is vested with all the rights, titles, interests,
powers, privileges and remedies purported to be as-
signed to the Assignee by this Assignment and (v)
security title to the units of the Lquipment in such
Group is validly vested in the Assignee and such units,
at the time of delivery thereof to the Railroad under
the Ceonditional Sale Azreement, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement); and

g) Unless pavment of the amount payable pur-
suant to subparagraph {a) of the third paragraph of
Article 4 of the Conditional Sale Agrecment shall be
made by the Assignee with funds {furnished to it for
that purpose by the Railroad, a receipt from the Builder
for such payment. .

In giving the opinions specified in subparagraphs (d),
(e) and (f) of this Section 6, counsel may qualify any
opinion to the effect that any agreement is a valid and
binding instrument enforceable in accordance with its terms
by a general reference to limitations as to enforceability
imposed by bankruptey, insolvency, reorganization, mora-
tortum or other laws affecting the enforcement of creditors’
rights generally. In giving the opinion specified in said
subparagraph (d), counsei may rely, as to authorization,
execution and delivery by the Builder of the documents exe-
cuted by the Builder and title to the Equipment at the time
of delivery thereof under the Conditional Sale Agreement,
on the opinion of counsel for the Builder, and as to any
matter governed by the law of any jurisdiction other than
New York or the United States, on the opinion of counsel
for the Builder or the opinion of counsel for the Railroad
as to such matter.
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The obligation of the Assignee hereunder to make pay-
ment for any Group of the Equipment is hereby expressly
conditioned upon the prior receipt by the Assignee, as
provided in the Finance Agreement, of all the funds to be
furnished to the Assignee by the various parties to the
Finance Agreement with respect to such Group. The As-
signee shall not be oblizated to make any abovementioned
payment at any time while an event of default, or any event
which with the lapse of ume and,/or demand provided tor
in the Conditional Sale Agreement would constitute an
event of detault, shall be subsisting under the Conditionz]
Sale Agreement. in the event that the Assignee shall not
make any such payment, the Assignee shall reassign to
the Builder, without recourse to the Assignee, all right,
title and interest of the Assignee in and to the urits of the
Equipment with respect to which payment has not been
made by the Assignee.

It is understood and agreed that the Assignee shall not
be required to make any payment with respect to, and shall
have no right or interest in, anv Equipment excluded from
the Conditional Sale Agreement pursuant to Article 3
thereof.

The term “business days” as used herein means calendar
days, excluding Saturdays, Sundays, and holidays.

Section 8. The Builder hereby:

(a) represents and warrants to the Assignee, its
successors and assigns, that the Conditional Sale Agree-
ment was duly authorized by it and lawfully executed
and delivered by it for a valid consideration, that assum-
ing valid authorization, execution and delivery by the
Railroad, the Conditional Sale Agreement is, in so far
as it is concerned, a valid and existing agreement bind-
ing upon it and the Railroad in accordance with its
terms and that it is now in force without amendment
thereto;
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(b) agrees that it will from time to time and at all
times, at the request of the Assignee or its successors
or assigns, make. execute and deliver all such further
instruments of assignment, transfer and assurance and
do such further acts and things as may be necessary and
appropriate in the premises to give effect to the provi-
sions hereinabove set torth and more perfectly to con-
firm the rights, titles and interests hereby assigned and
transferred to the Assignee or intended so to be; and

(c) agrees that, upon request oi the Assignee, its
successors and assigns, it will execute any and all in-
struments which may be necessary or proper in order
to discharge of record the Conditional Sale Agreement
or any other instrument evidencing any interest of the
Builder therein or in the Equipment.




AGREEMENT AND ASSIGNMENT dated as of Iy 1, 1970, between the
corporation first named following the testimonium below (hereinafter
called the Builder), and THE FIRST NATIONAL BANK OF SAINT PAUL with its
place of business at St. Paul, MHinnesota 55101 (hereinafter called the
Assignee), '

WHEREAS the Builder and THE ITNNZSOTA TRANSFER RATIWAY COMNPANY, g
linnesota corporation (hereinafter called the Railroad), have entered
into a Conditional Sale Agreement dated as of May 1, 1970 (hereinaf?er
called the Conditional Sale Agreement), in the form prefixed hereto,
covering the construction, sale and delivery by the Builder and the pur-
chase by the Railroad of the railroad equipment described in Schedule B
to the Conditional Sale Agreement (hereinafter called the Equipment);

NOW, THEREFORE, this Agreement and Assignment (hereinafter called
this Assignment) Witnesseth that, in consideration of the sum of One
Dollar ($1.00) and other good and valuable consideration paid by the
Assignse to the Builder, the receipt of which is hereby acknowledged, as
well as of the mutual covenants herein contained:

Section le Whenever this Assignment incorporates herein by reference,
in whole or in part or as hereby amended, any provision of the document
entitled "Model Assigmment Provisions" amnexed to this Agreement as
Part II of Annex A (hereinafter called the Model Assigmment Provisions),
such provision of the Model Assigmment Provisions shall be deemed to be
a part of this instrument as fully to all intents and purposes as though

such provision had been set forth in full in this instrumenta.




Section 2. The Builder hereby assigns, transfers and sets over
unto the Assignee, its successors and assigns

(a) all the right, security title and interest of the Builder
in and to each unit of the Equipment when and as severally delivered
and accepted and upon payment by the Assignee to the Builder of the
amount required to be paid under the first paragraph of Section 6
hereof in respect of the Iquipment;

(b) all the right, title and interest of the Builder in and to
the Conditional Sale Agreement in respect of the Equipment (except
the right to construct and deliver the Equipment and the right to
receive the payments specified in the third paragraph of Article 3
thereof and in subparagraph (a) of Article || thereof and in the last
paragraph of Article 17 thereof, and reimbursement for taxes paid or
incurred by the Builder as provided in Article 5 thereof) and in and
to all amounts which may be or become due or owing by the Railroad to
the Builder under the Conditional Sale Agreement on account of the
Railroad!s indebtedness in respect of the purchase price of the Equip-
ment and interest thereon, and in and to any other sums becoming due
from the Railroad under the Conditional Sale Agreement, other than
hereinabove excluded; and

(¢} except as limited by subparagraph (b) hereof, all the
Builder's rights, powers, privileges and remedies under the Conditional
Sale Agreement

without any recourse, however, against the Builder for or on account of the

failure of the Railroad to make any of the payments provided for in, or

-2 -




otherwise to comply with, any of the provisions of the Conditional Sale
Agreement; provided, however, that this Agreement and Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way affect or
modify, the ldability of the Builder to construct and deliver the Equipment
in accordance with the Conditional Sale Agreement or in respect of its
obligations referred to in Articles 10 and 16 of the Conditional Sale
Agreement, or relieve the Railroad from its obligations to the Builder
under Articles 2, 3, L, 5, 15, 16 and 17 (except that the Assignee shall
also be entitled to the benefit of the Railroad!s obligations to the Assignee
under said Articles and Schedule A thereto) of the Conditional Sale
Agreement, it being understood and agreed that, notwithstanding this
Agrevement and Assignment, or any subsequent assigmnment pursuant to the
provisions of Article 17 of the Conditional Sale Agreement, all obligations
of the Builder to the Railroad in respect of the Equipment shall be and
remain enforceable by the Railroad, its successors and assigns, against and
only against the Builder. In furtherance of the foregoing assigmnment and
transfer, the Builder hereby authorizes and empowers the Assignee, in the
Assignee's own name or in the name of the Assignee's nominee, or in the
name of and as attorney hereby irrevocably constituted for the Bullder, to
ask, demand, sue for, collect, receive and enforce any and all sums to which
the Assignee is or may become entitled under this Agreement and Assignment
and compliance by the Railroad with the terms and agreements on its part to
be performed under the Conditional Sale Agreement, but at the expense and

liability and for the sole benefit of the Assignee.
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Section 3. Section 3 of the lbdel Assigmment Provisions is amended
by deleting the last sentence thereof reading as follows?

"The Builder will not deliver any of the Equipment to the Railroad

under the Conditional Sale Agreement until the filings and records

ations referred to in Article 21 of the Conditional Sale Agreement
have been effectede"
Section 3 of the liodel Assignment Provisions, as so amended, is herein
incorporated as Section 3 hereof,

Section lie Section L of the lbdel Assignment Provisions is herein
incorporated as Section li hereof,

Section 5 The Builder will cause each side of each unit of the
Equipment, at the time of delivery thereof to the Railroad, to be plainly,
distinctly, permanently and conspicuously marked with the following legend
in letters not less than one inch in height:

"The First National Bank of Saint Paul, Owner%.

Section 6e The legal opinion of special counsel provided for in
subparagraph (d) of Section 6 of the Model Assignment Provisions shall not
be required; and, further, said Section 6 is amended by deleting the
Provisions of paragraph 3 thereof, which paragraph 3 appears at the top of
page 7 of the Model Assigmment Provisions, commencing with the words "The
obligation of the Assignee" and ending with the words "which payment has
not been made by the Assignee", Section 6 of the Model Assignment Provi-
sions, as so amended, is herein incorporated as Section 6 hereofs

Section 7+ The Assignee may assign all or any of its rights under the

Conditional Sale Agreement, including the right to receive any payments due
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or to become due to it from the Railroad thereunder., In the event of any
such assigment, any such subsequent or successive assignee or assignees
shall, to the extent of such assignment, enjoy all the rights and privileges
and be subject to all the obligations of the Assignee hereunder,

Section 8+ Section 8 of the Model Assigmment Provisions is herein
incornorated as Section 8 hereof,

Section 9o The terms of this Assignment and all rights and obliga-
tions hereunder shall be governed by the laws of the State of Minnesotaj
provided, however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Acte The terms, rights
and obligations of the parties hereunder may not be changed orally, but may
be changed only by an agreement in writing signed by the party against whom
enforcement of such change is sought,

Section 10« The Assignee agrees to deliver an executed counterpart
of this Assignment to the Railroad, which delivery shall constitute due
notice of the assigmment hereby made. Although this Assigmment is dated
for convenience as of liay 1, 1970, the actual date or dates of execution
hereof by the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed,

IN WITNESS WHEREQF, the Builder and the Assignee have caused this
instrument to be executed in their respective corporate names by their

respective officers, thereunto duly authorized, and their respective




corporate seals to be hereunto affixed and duly attested, all as of the

date first above written

(CORPORATE SEAL)

By:
ATTEST:
) = -
f/ - o ?’ﬁz
Assistant Secretary
(CORFORATE SEAL)
By

ATTESTs

b

GENZRAL MOTORS CORFORATION
(ELECTRO.LIMDTIVE DIVISION)

[@/ %Kaat 1([//( //%

B. Bs Brownell \ [*
Vice President

THE FIRST NATIONAL BANK
OF SAINT PAUL

A
NS :
W
. Sim.omt
President




STATE OF ILLINOIS)
: ss
COUNTY OF COOK )

On this X7/ day of _Zé_éi_, 1970, before me personally appeared
B. Be Brownell, to me personally known, who, being by me duly sworn,
says that he is a Vice President of GENERAL MDTORS CORFORATION (ELECTRO-
MDTIVE DIVISION), that one of the seals affixed to the foregoing instrum
ment is the corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution of the fore-

going instrument was the free act and deed of said corporations

(NOTARTAL SEAL) ﬁ ,3/"'“"”"’-/ /y\ép/q,&/ub

My Commission Expires February 10, 1974

STATE OF MINNESOTA)

¢ s8
COUNTY OF RAMSEY )

On this i(a_z_t day of LZB g:q , 1970, before me personally appeared
Ts Jo SIMONET, to me personally known, who, being by me duly sworn, says
that he is a Vice President of THE FIRST NATIONAL BANK OF SAINT PAUL,
that one of the seals affixed to the foregoing instrument is the corporate
seal of said corporation and that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument was the free

act and deed of said corporations

(NOTARTAL SEAL) %//béuu J ¥~

Vol
-

Vo

7 DROC ity Coordy, Minn,
Wy Comnisaen Laires war, 18, 1975




